
UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 
 

__________________________________________ 
       ) 
DANIEL E. LECROY, individually    ) 
and on behalf of all others similarly situated,  ) 
       ) Civil Action No. _____________ 
   Plaintiffs,   )  
       )  

v.                                                         )   
                                                                                    )  
CSX TRANSPORTATION, INC.   )  

)  
   Defendant.   ) 
__________________________________________) 
 

NOTICE OF REMOVAL 
 
TO THE HONORABLE UNITED STATES DISTRICT JUDGE: 
 
 Please take notice that defendant CSX Transportation, Inc. (“CSXT”) hereby removes 

this action to federal court pursuant to 28 U.S.C. §§ 1441, 1446 and 1453 with full reservation of 

any and all defenses and objections. 

In support of this notice, CSXT respectfully submits as follows: 

1. On May 15, 2014, plaintiffs Daniel E. Lecroy, Jessica L. Lewis, Brian D. 

Thornhill, and Kenneth C. Fertig filed a complaint against CSXT in the Court of Common Pleas 

for Berkeley County, South Carolina, Civil Action No. 2014-CP-08-1141. 

2. CSXT was served with the complaint on May 16, 2014.   

3. Removal is timely pursuant to 28 U.S.C. § 1446(b), in that this Notice of Removal 

is being filed within thirty (30) days of service of the complaint.  See Murphy Bros. v. Michetti 

Pipe Stringing, Inc., 526 U.S. 344 (1999). 
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4. In accordance with 28 U.S.C. § 1446(a), copies of all pleadings and orders served 

upon CSXT are attached hereto as Exhibit 1. 

5. The Court of Common Pleas for Berkeley County, South Carolina is located 

within the Charleston Division of the United States District Court for the District of South 

Carolina. 

6. As shown below, this Court has jurisdiction pursuant to the Class Action Fairness 

Act of 2005, 28 U.S.C. § 1332(d), in that the action is a putative class action of at least one 

hundred proposed class members, the parties are of at least minimally diverse citizenship, and 

the aggregate amount in controversy exceeds $5,000,000.00, exclusive of interest and costs. 

7. In addition, as shown below, this Court has federal question jurisdiction pursuant 

to 28 U.S.C. § 1331, in that the Interstate Commerce Commission Termination Act of 1995, 49 

U.S.C. § 10501, et seq. (“ICCTA”), completely preempts the complaint’s statutory claim against 

CSXT.  

8. By removing the action to this Court, CSXT does not admit any of the facts 

alleged in the complaint, or waive any defenses, objections, or motions available to it under state 

or federal law.  CSXT reserves the right to challenge the adequacy and viability of the complaint 

in all respects.  See Ceasar v. Ozmint, No. 9:05-2764-MBS, 2006 WL 1751715, at *2 (D.S.C. 

June 19, 2006) (removal of a case to federal court does not waive defendant’s right to raise 

defenses); McGovern v. PPG Indus., Inc., No. 5:14CV6, 2014 WL 1408077, at *4 (N.D.W.Va. 

Apr. 11, 2014) (defendant’s removal of case to federal court based on diversity jurisdiction is not 

an admission by defendant that plaintiff actually suffered damages above the jurisdictional limit); 

see also 5 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1395 (3d 
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ed. 1998) (“A party who removes an action from a state to a federal court does not thereby waive 

any of his or her Federal Rule 12(b) defenses or objections.”). 

9. Pursuant to 28 U.S.C. § 1446(d), a copy of this Notice is being served on 

plaintiffs, and filed with the clerk of court for this Court and with the clerk of court for the 

Berkely County Court of Common Pleas.  

THE COURT HAS JURISDICTION UNDER THE 
CLASS ACTION FAIRNESS ACT OF 2005 
 

10. This action arises from the April 28, 2014 derailment of a CSXT train at the rail 

underpass of Cypress Gardens Road in Berkeley County, South Carolina, and the resulting 

collapse of the Cypress Gardens Road Bridge (“the Bridge”).  See Compl. ¶¶ 11-12, 19-20.   

11. Removal of this action is authorized under the Class Action Fairness Act of 2005 

(“CAFA”).  28 U.S.C. §§ 1332(d) and 1453.  

12. Under CAFA, a federal court has jurisdiction over a putative class action where 

the proposed class is greater than one hundred persons, there is minimal diversity between the 

parties, and the amount in controversy exceeds an aggregate amount of $5 million, exclusive of 

interest and costs. 28 U.S.C. § 1332(d). 

The Proposed Class Is Greater Than 100 Persons 

 13. Plaintiffs bring this action as a putative class action.  While the Complaint does 

not set forth a class definition, Plaintiffs allege that the putative class “exceeds 3,000 persons.”  

Compl. ¶ 6.  Accordingly, CAFA’s minimum class size requirement is satisfied. 

 14. This conclusion is corroborated by information from the South Carolina 

Department of Transportation (“SCDOT”), which reports that the Bridge has an average daily 

traffic count of 6,200 vehicles, suggesting that the class size may be significantly larger than the 
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minimum 3,000 persons alleged in the complaint.  See SCDOT Press Release, “Cypress Gardens 

Road Bridge Collapse in Berkeley County” (April 29, 2014).1   

The Parties Are Completely Diverse 

15. There is complete diversity between CSXT and plaintiffs.   

16. According to the complaint, plaintiffs are all residents and citizens of the County 

of Berkeley, South Carolina.  Compl. ¶¶ 2-5.  The members of the putative class are “also 

residents and citizens of the County of Berkeley, State of South Carolina.”  Id. ¶ 6. 

17. The sole defendant is CSXT.  Id. ¶ 8.  CSXT is a Virginia corporation with its 

principal place of business in the State of Florida.  See Declaration of Paul Hitchock ¶ 3 (May 

29, 2014), attached hereto as Exhibit 2.2  As such, for purposes of diversity jurisdiction, CSXT is 

a citizen and resident of the states of Virginia and Florida. 

18. Accordingly, there is the necessary diversity between CSXT and members of the 

putative class.  See 28 U.S.C. § 1332(d)(2)(A) (the diversity requirement of CAFA is satisfied 

when “any member of a class of plaintiffs is a citizen of a State different from any defendant”). 
                                                   
1 http://info.scdot.org/PressRelease/Lists/Posts/Post.aspx?ID=1691.2 The complaint concedes 
that CSXT is a Virginia corporation, but erroneously alleges that CSXT’s principal place of 
business is Charleston County, South Carolina.  Compl. ¶ 8.  The mere fact that CSXT does 
business in South Carolina as a foreign corporation does not make South Carolina CSXT’s 
principal place of business for jurisdictional purposes.  See Long v. Silver, 248 F.3d 309, 314-15 
(4th Cir. 2001) (out-of-state defendant’s facility located in plaintiff’s home state did not defeat 
diversity jurisdiction).  Moreover, the declaration of Paul Hitchcock establishes that CSXT’s 
principal place of business is in Florida.  See Exhibit 2, ¶ 3 (attached hereto). 
2 The complaint concedes that CSXT is a Virginia corporation, but erroneously alleges that 
CSXT’s principal place of business is Charleston County, South Carolina.  Compl. ¶ 8.  The 
mere fact that CSXT does business in South Carolina as a foreign corporation does not make 
South Carolina CSXT’s principal place of business for jurisdictional purposes.  See Long v. 
Silver, 248 F.3d 309, 314-15 (4th Cir. 2001) (out-of-state defendant’s facility located in 
plaintiff’s home state did not defeat diversity jurisdiction).  Moreover, the declaration of Paul 
Hitchcock establishes that CSXT’s principal place of business is in Florida.  See Exhibit 2, ¶ 3 
(attached hereto). 
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The Amount In Controversy Requirement Is Met 

19. Plaintiffs seek to recover, on behalf of themselves and at least three thousand 

putative class members, compensatory damages, punitive damages, and statutory fines.  Under 

CAFA, this Court considers whether the value of these claims as to all putative class members in 

the aggregate exceeds $5 million.  See 28 U.S.C. § 1332(d)(6) (“In any class action, the claims of 

the individual class members shall be aggregated to determine whether the matter in controversy 

exceeds the sum or value of $5,000,000, exclusive of interests and costs.”). 

20. Given a putative class of at least three thousand persons as alleged in the 

complaint, the amount in controversy requirement is satisfied if the putative value of each class 

member’s claim exceeds $1,666.67.  If the class size is 6,200, based upon the average daily 

traffic count for the bridge, then the amount in controversy would be satisfied if the putative 

value of each class member’s claim exceeds $806.45. 

21. “[T]he general federal rule has long been to decide what the amount in 

controversy is from the complaint itself.”  Horton v. Liberty Mut. Ins. Co., 367 U.S. 348, 353 

(1961).  The Court engages in amount-in-controversy analysis with an eye toward reaching a 

reasonable reading of the value of the rights being litigated.  See Hunt v. Wash. State Apple 

Adver. Comm’n, 432 U.S. 333, 347 (1977); see also Stewart v. AT&T Mobility LLC, No. 3:10-

3083-CMC-JRM, 2011 WL 3626654, *2 (D.S.C. July 21, 2011) (“The amount in controversy is 

determined by considering the judgment that would be entered if the plaintiff prevailed on the 

merits of the case as it stands at the time of removal.”) (citing St. Paul Mercury Indem. Co. v. 

Red Cab Co., 303 U.S. 283 (1938)). 

22. Here, the complaint does not specify an amount of damages sought.  In such 

settings, the removing defendant’s burden is to show that the amount in controversy more likely 
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than not exceeds the jurisdictional requirement.  Crosby v. CVS Pharmacy, Inc. 409 F. Supp. 2d 

665, 667-68 (D.S.C. 2005) (“This court follows the ‘preponderance of the evidence’ standard 

because . . . [t]he court is not required to leave its common sense behind when ascertaining the 

proper amount in controversy.”) (internal citation and quotation marks omitted); see 

Bartnikowski v. NVR, Inc., 307 Fed. Appx. 730, 734 (4th Cir. 2009) (noting that Fourth Circuit 

has not formally adopted a precise standard for determining the value of unspecified damages, 

then applying preponderance of the evidence standard in evaluating amount in controversy for 

purposes of CAFA removal jurisdiction); see also Metro. Stevedore Co. v. Rambo, 521 U.S. 121, 

137 n.9 (1997) (“The burden of showing something by a preponderance of the evidence . . . 

simply requires the trier of fact to believe that the existence of a fact is more probable than its 

nonexistence before [he] may find in favor of the party who has the burden to persuade the 

[judge] of the fact’s existence.”) (citation and internal quotation marks omitted). 3  

23. When determining the amount in controversy for diversity jurisdiction, courts 

presume that a trier of fact would award the damages sought in the complaint, unless they may 

not be awarded as a matter of law on the claims pled.  See Stewart, 2011 WL 3626654, at *2. 

The Aggregate Damages Plaintiffs Seek In Count One Exceed The Jurisdictional Threshold 

24. Plaintiffs plead two causes of action in their complaint.  The first cause of action 

asserts that CSXT was negligent.  Plaintiffs seek actual damages and punitive damages for “costs 

                                                   
3 This court has at times applied a more stringent standard to evaluate the amount in controversy 
for removal purposes, requiring a defendant “to show either to a ‘legal certainty’ or at least 
within a ‘reasonable probability’ that the amount in controversy has been satisfied.”  Brooks v. 
GAF Materials Corp., 532 F. Supp. 2d 779, 781–82 (D.S.C. 2008), (citing Phillips v. Whirlpool 
Corp., 351 F. Supp. 2d 458, 461 (D.S.C. 2005)).  Even under this standard, CSXT has 
sufficiently demonstrated that putative class members’ claims, in the aggregate, exceed the 
minimum amount in controversy for purposes of CAFA jurisdiction. 
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for transportation, costs for services, anxiety, annoyance, hardship, loss of enjoyment of life, 

inconvenience, and loss of use of property” allegedly resulting from the April 28, 2014 

derailment of a CSXT train and resulting collapse of the Bridge.  See Compl. ¶¶ 11-12, 19-20.   

25. The South Carolina Department of Transportation (“SCDOT”) declared the 

Bridge a total loss, and has announced plans to replace the structure.  SCDOT reports that the 

Bridge has an average daily traffic count of 6,200 vehicles.  See SCDOT Press Release, Cypress 

Gardens Road Bridge Collapse in Berkeley County (Apr. 29, 2014).4  SCDOT estimates it will 

take up to 180 days to replace the Bridge and to open the replacement bridge to traffic.  See 

SCDOT Press Release, SCDOT Announces Replacement Plan for Cypress Gardens Road Bridge 

(Apr. 30, 2014).5  In the meantime, SCDOT has established a 22-mile detour route around the 

Bridge.  Id.   

26. Among other forms of compensatory damages, the class members seek “costs for 

transportation,” including costs associated with this detour.  These alleged damages alone exceed 

the jurisdictional minimum under CAFA.  According to SCDOT, 6,200 vehicles cross the Bridge 

daily.  Assuming that the repair will be completed in 180 days as SCDOT currently estimates, 

alleged damages resulting from additional miles driven by class members (using the current IRS 

mileage reimbursement rate of $0.56/mile) total $2,217.60 per class member, or $13,749,120 in 

the aggregate, assuming a class size of 6,200.  This easily exceeds the $5 million minimum for 

CAFA jurisdiction and affords this Court jurisdiction over this putative class action.  Even if the 

class size were only 3,000 persons, the aggregate sum would be $6,652,800.00, an amount also 

in excess of CAFA’s jurisdictional amount. 
                                                   
4 http://info.scdot.org/PressRelease/Lists/Posts/Post.aspx?ID=1691.   
5 http://info.scdot.org/PressRelease/Lists/Posts/Post.aspx?ID=1692. 
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27. Plaintiffs seek other forms of compensatory damages, including “costs for 

services, anxiety, annoyance, hardship, loss of enjoyment of life, inconvenience, and loss of use 

of property.”  Compl. ¶ 19.   

28. Plaintiffs also seek punitive damages, premised on allegations that CSXT’s 

conduct was “grossly negligent, careless, reckless, willful, and wanton.”  Id.  The request for 

punitive damages makes it all the more apparent that the $5 million amount in controversy 

requirement is satisfied.  See Bell v. Preferred Life Assurance Soc’y, 320 U.S. 238, 240 (1948) 

(both actual and punitive damages are included in calculating the amount in controversy); Am. 

Health & Life Ins. Co. v. Heyward, 272 F. Supp. 2d 578, 581 (D.S.C. 2003) (claims for punitive 

damages “must be included in the calculation of the amount in controversy”); Woodward v. 

Newcourt Comm. Fin. Corp., 60 F. Supp. 2d 530, 532 (D.S.C. 1999) (observing that plaintiff’s 

“claim for punitive damages alone makes it virtually impossible to say that this claim is for less 

than the jurisdictional amount”). 

The Statutory Fines Alleged In Count Two Also Exceed The Jurisdictional Threshold 

29.  With their second cause of action, plaintiffs seek fines under S.C. Code § 57-7-

240.  According to the complaint, CSXT “is liable to pay the Plaintiffs and each person similarly 

situated, on a daily basis, a sum not exceeding Twenty ($20.00) Dollars, but not less than Five 

($5.00) Dollars per day for each person who continues to be prevented from travel across the 

bridge because of the obstructed [sic] of the roadway.”  Compl. ¶ 25.   

30. As noted above, SCDOT reports that the Bridge has an average daily traffic count 

of 6,200 vehicles.  See SCDOT April 289, 2014 Press Release.  Accepting plaintiffs’ allegations 

for present purposes only, their contention is that CSXT must pay the operators of these 6,200 

vehicles fines of between $5 and $20 for each day that the bridge is impassable.  Using even the 
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lowest end of the statutory range, and SCDOT’s 180-day repair estimate, the statutory fines 

alleged in the complaint amount to $5,580,000.00, exceeding the CAFA jurisdictional minimum 

amount in controversy.6 

This Putative Class Action Is Properly Removed To This Court 

31. Because there is the necessary diversity of citizenship, the aggregate amount in 

controversy exceeds $5,000,000, and the putative class is greater than one hundred persons, this 

Court has original subject matter jurisdiction over this putative class action.   

32. Because subject matter jurisdiction exists under 28 U.S.C. § 1332(d), this action is 

removable pursuant to 28 U.S.C. § 1453. 

THE COURT HAS JURISDICTION UNDER THE 
INTERSTATE COMMERCE COMMISSION TERMINATION ACT OF 1995 
 

33. Alternatively, this Court has jurisdiction over this action pursuant to 28 U.S.C. § 

1331, in that the Interstate Commerce Commission Termination Act of 1995, 49 U.S.C. §§ 

10501, et seq. (“ICCTA”), completely preempts the Complaint’s statutory claim against CSXT.  

Thus, although plaintiffs’ claim is couched in terms of state law, it is in reality a federal claim 

that gives rise to federal question jurisdiction.  

34. South Carolina’s Anti-Blocking Statute, S.C. Code § 57-7-240, purports to 

provide that a railroad may not obstruct a public road or highway by permitting a railroad car or 

locomotive to remain upon it for a period longer than five minutes after a railroad employee is 

given notice to remove the obstruction.   

                                                   
6 Even if one counts only the minimum 3,000 class members alleged in the complaint, daily fines 
over a 180-day period amount to between $2,700,000 (assessed at $5 per day) and $10,800,000 
(assessed at $20 per day). 
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35. This state statute is expressly preempted by Section 10501 of the ICCTA, which 

provides: 

(b) The jurisdiction of the [Surface Transportation] Board over- 
 

(1) transportation by rail carriers, and the remedies provided in this part 
with respect to . . . operating rules, practices, routes, services, and facilities 
of such carriers; and 
 
(2) the construction, acquisition, operation, abandonment, or 
discontinuance of spur, industrial, team, switching or side tracks, or 
facilities, even if the tracks are located, or intended to be located, entirely 
in one state, 

 
is exclusive. Except as otherwise provided in this part, the remedies provided 
under this part with respect to regulation of rail transportation are exclusive and 
preempt the remedies provided under Federal or State law. 
 

49 U.S.C. § 10501(b)(emphasis added). 

36. “In certain instances, the preemptive force of a federal statute is so complete that 

it transforms complaints styled as ordinary common-law claims into ones stating a federal 

claim.”  Peters v. Union Pac. R.R. Co., 80 F.3d 257, 260 (8th Cir. 1996).  This case presents one 

such instance.   

37. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 

§ 1331 because plaintiffs’ claim under S.C. Code § 57-7-240, though couched in terms of state 

law, is in fact an attempt at regulation of railroad operations, and is therefore completely 

preempted by ICCTA.  See Elam v. Kansas City So. Ry. Co., 635 F.3d 796, 806-808 (5th Cir. 

2011) (ICCTA completely preempts negligence per se claim based on state anti-blocking statute 

and warrants removal to federal court of state law claim); see also City of Cayce v. Norfolk S. Ry. 

Co., 706 S.E.2d 6, 10 (S.C. 2011) (the exclusive jurisdiction that Section 10501(b) grants to the 

Surface Transportation Board includes the railroad’s bridges and operations conducted thereon 

for the purposes of transportation).  Courts have long recognized the exceedingly broad reach of 
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ICCTA preemption.  “It is clear that the ICCTA has preempted all state efforts to regulate 

railroad transportation.”  Wis. Cent. Ltd. v. City of Marshfield, 160 F. Supp. 2d 1009, 1013 (W.D. 

Wis. 2000) (emphasis added); see also Friberg v. Kansas City S. Ry. Co., 267 F.3d 439, 443 (5th 

Cir. 2001) (“the plain language of the statute itself, and in particular its preemption provision, is 

so certain and unambiguous as to preclude any need to look beyond that language for 

congressional intent”); CSX Transp., Inc. v. Ga. Pub. Serv. Comm’n, 944 F. Supp. 1573, 1581 

(N.D. Ga. 1996) (“[i]t is difficult to imagine a broader statement of Congress’s intent to preempt 

state regulatory authority over railroad operations”).  This comprehensiveness, on the allegations 

pled here, results in this case being removable pursuant to 28 U.S.C. §§ 1441(a), (b), and (c). 

 WHEREFORE, CSXT hereby respectfully gives notice that the above action, formerly 

pending against it in the Court of Common Pleas for Berkeley County, South Carolina, is 

removed to the United States District Court for the District of South Carolina. 

 
June 2, 2014     Respectfully submitted, 

      s/Ronald K. Wray, II   
 

Ronald K. Wray, II 
Fed. Bar I.D. No. 5763 
GALLIVAN WHITE & BOYD, P.A. 
P.O. Box 10589 
Greenville, South Carolina 29603 
(864) 271-9580 
 
ATTORNEY FOR CSX TRANSPORTATION, 
INC. 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing Notice of Removal has been 

furnished to the following recipients by U.S. Mail, postage prepaid, this 2nd day of June, 2014: 

Christopher P. Biering 
103 Broughton Road 

Moncks Corner, South Carolina 29461 
 
 
      s/ Ronald K. Wray 

Ronald K. Wray, II 
Attorney for CSX Transportation, Inc. 
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