
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

CHARLESTON DIVISION

DALE GLATTER and KAROLINE
GLATTER, on behalf of themselves and all
others similarly situated,

Plaintiffs,

vs.

TOYOTA MOTOR CORPORATION,
TOYOTA MOTOR SALES, U.S.A., INC.,
and TOYOTA MOTOR ENGINEERING
& MANUFACTURING NORTH
AMERICA, INC.,

Defendants.

Case No. __________________

JURY TRIAL DEMANDED

CLASS ACTION COMPLAINT

Parties

1. Defendant Toyota Motor Corporation is, at all relevant times, a Japanese

corporation with its principal place of business in Toyota City, Aichi Prefecture, Japan. Toyota

Motor Corporation is and has been engaged in the business of designing, manufacturing,

distributing, marketing, and selling products to consumers in the state of South Carolina,

including the Toyota Tacoma. Toyota Motor Corporation regularly conducts business in South

Carolina, and its products, including the aforementioned vehicles, are regularly sold1 and used by

consumers in South Carolina. It has, therefore, submitted itself to the jurisdiction of this Court.

2. Defendant Toyota Motor Sales, U.S.A., Inc., is, at all relevant times, a foreign

1 References to the sale of the Toyota Tacoma in this Complaint, with respect to putative class
claims, are meant to include leases of the vehicle if not otherwise stated.
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corporation with its principal place of business in California. It is a subsidiary of Defendant

Toyota Motor Corporation. Toyota Motor Sales, U.S.A., Inc., is and has been engaged in the

business of designing, manufacturing, distributing, marketing, and selling products to consumers

in the state of South Carolina, including the Toyota Tacoma. Toyota Motor Sales, U.S.A., Inc.,

regularly conducts business in South Carolina, and its products, including the aforementioned

vehicles, are regularly sold and used by consumers in South Carolina. It has, therefore,

submitted itself to the jurisdiction of this Court.

3. Defendant Toyota Motor Engineering & Manufacturing North America, Inc., is,

at all relevant times, a foreign corporation with its principal place of business in Kentucky. It is

a subsidiary of Defendant Toyota Motor Corporation. Toyota Motor Engineering &

Manufacturing North America, Inc., is and has been engaged in the business of designing,

manufacturing, distributing, marketing, and selling products to consumers in the state of South

Carolina, including the Toyota Tacoma. Toyota Motor Engineering & Manufacturing North

America, Inc., regularly conducts business in South Carolina, and its products, including the

aforementioned vehicles, are regularly sold and used by consumers in South Carolina. It has,

therefore, submitted itself to the jurisdiction of this Court.

4. Defendants Toyota Motor Corporation, Toyota Motor Sales, U.S.A., Inc., and

Toyota Motor Engineering & Manufacturing North America, Inc., shall be referred to

collectively as “Toyota” or “Defendants.”

5. Plaintiffs, Dale Glatter and Karoline Glatter (“Plaintiffs”), purchased a new 2015

Toyota Tacoma from Fred Anderson Toyota of Charleston (“Fred Anderson”) on or about June

10, 2015. The vehicle identification number (“VIN”) of Plaintiffs’ Toyota Tacoma is

5TFUX4EN3FX034393.
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6. At all relevant times, Toyota supplied the capital and approvals necessary to

design, manufacture, market, and sell the 2015 Toyota Tacoma.

7. Toyota employed legal, compliance, and regulatory personnel to make decisions

regarding the Toyota Tacoma. These employees ultimately made or ratified the decisions that

allowed the Toyota Tacoma to be sold to Plaintiffs and the class.

8. Toyota is responsible for all representations and warranties made for the Toyota

Tacoma.

Jurisdiction and Venue

9. The Court has subject matter jurisdiction under 15 U.S.C. §§ 2301, et seq., known

as the Magnuson-Moss Warranty Act. Alternatively, the Court has subject matter jurisdiction

under 28 U.S.C. § 1332, which provides for federal jurisdiction in class actions with minimal

diversity when damages exceed five million dollars, exclusive of interest and costs. The Court

has supplemental subject matter jurisdiction over the pendent state law claims pursuant to 28

U.S.C. § 1367.

10. Plaintiffs reside in this district and purchased their Toyota Tacoma while residing

in this district. Venue is thus appropriate within the contemplation of 28 U.S.C. § 1391.

Factual Background

11. Toyota is a major automotive manufacturer with dealerships throughout the

United States, including South Carolina. Toyota describes itself as “always looking for ways to

do things better, and that begins with engineering and manufacturing. Throughout North

America, tens of thousands of our team members continually strive to improve not just our cars

but everything we do. The reason? Our customers are counting on it.”

12. The Toyota Tacoma is marketed as a rugged vehicle. For example, Toyota states,
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in reference to the off-road capabilities of the Tacoma, “Dreams are made of this: dirt, sand,

rocks and campfires.”

13. Plaintiffs informed Fred Anderson that they intended to purchase a truck equipped

with limited-slip differential. Fred Anderson identified a Toyota Tacoma with a VIN of

5TFUX4EN3FX034393 that was located in North Carolina. The vehicle was purportedly

equipped with automatic limited-slip differential.

14. After Plaintiffs purchased the Toyota Tacoma, Fred Anderson had the vehicle

shipped to its Charleston dealer for transfer to Plaintiffs.

15. The Toyota Tacoma contained a factory sticker verifying that the truck was

equipped with automatic limited-slip differential.

16. Plaintiffs thereafter discovered that the Toyota Tacoma was not equipped with

automatic limited-slip differential. Instead, the Tacoma utilized an open differential with

electronic brake-assisted traction control.

17. All limited-slip differentials operate automatically. The Toyota Tacoma is not

equipped with a limited-slip differential. Instead, the Tacoma has an open differential. Open

differentials allow the wheels to spin at different rates and will send some power to the wheel

that is encountering the least resistance, resulting in the wheel with the least traction having more

power directed to it. To counteract the problem of the open differential sending power to the

spinning wheel, the Tacoma is equipped with a manually-engaged traction control feature that

uses brakes to stop the spinning of the wheel that has lost traction. The Tacoma user must

disengage the vehicle from four-wheel drive mode and engage the electronic brake-assisted

traction feature. This method contrasts with the superior operation of the limited-slip

differential—a system that automatically and evenly splits power to both rear wheels via a
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mechanism installed in the differential. It also eliminates brake wear attendant to electronic

brake-assisted traction control. A limited-slip differential will always apply the same amount of

power to both wheels in a straight line, but in a turn it modulates the speeds for the

wheels. When slippage occurs, a limited-slip differential automatically transmits more power to

the wheel that has greater traction. Because the Toyota Tacoma was not equipped with a

limited-slip differential, Plaintiffs paid for a feature that does not exist.

18. Toyota did not inform Plaintiffs and other purchasers of the Toyota Tacoma that

the vehicle was not equipped with an automatic limited-slip differential.

19. Despite Toyota’s superior knowledge of the design and manufacturing process for

the automatic limited-slip differential, Toyota knowingly and deliberately concealed the nature

of the non-conformity from consumers.

20. Upon information and belief, Toyota saves money by equipping its Tacoma trucks

with an open differential and electronic brake-assisted traction control instead of an automatic

limited-slip differential that contains clutch packs and springs for traction control. Moreover,

Toyota enhances its ability to sell Tacoma trucks by falsely representing to buyers that the

Tacoma has an automatic limited-slip differential.

Class Action Allegations

21. Under Fed. R. Civ. P. 23, Plaintiffs bring this action on behalf of themselves and

the plaintiff class, initially defined as:

All United States residents who own or lease a Toyota Tacoma that
was equipped with Toyota’s Automatic Limited Slip Differential
system, but was not equipped with a limited slip differential.

22. Under Fed. R. Civ. P. 23, Plaintiffs initially define a subclass as:

All South Carolina residents who own or lease a Toyota Tacoma
that was equipped with Toyota’s Automatic Limited Slip
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Differential system, but was not equipped with a limited slip
differential.

23. Excluded from the class and subclass are:

A. Defendants and any entity in which Defendants have a
controlling interest, and its legal representatives,
employees, officers, directors, assigns, and successors;

B. The judge, magistrate and any special master to whom this
case is assigned, and any member of their immediate
families; and

C. To the extent the class certification order permits exclusion,
all persons who timely submit proper requests for exclusion
from the plaintiff class.

24. The proposed class and subclass consist of all Toyota purchasers who own or

lease a Toyota Tacoma sold with automatic limited-slip differential. These vehicles, upon

information and belief, were sold to thousands of residents within both South Carolina and the

United States, thus making individual joinder impracticable pursuant to Fed. R. Civ. P. 23(a)(1).

The disposition of the claims in a single class action will provide substantial benefits to all

parties and to the Court.

25. The factual and legal bases of the claims are common to all plaintiff class

members and represent a common injury. See Fed. R. Civ. P. 23(a)(2).

26 There are many common questions of law and fact which predominate over

individual questions. Additionally, a class action is the superior means to litigate the common

class claims. See Fed. R. Civ. P. 23(b)(3). The common issues include, but are not limited to,

the following:

A. Whether Defendants conceived, designed, manufactured,
and sold Toyota Tacomas with purported automatic
limited-slip differential;

B. Whether the Toyota Tacoma has automatic limited-slip
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differential;

C. Whether Defendants’ written representations on Toyota
Tacoma vehicle stickers constitute a warranty;

D. Whether Defendants violated S.C. Code Ann. § 36-2-313;

E. Whether Defendants violated 15 U.S.C. §§ 2301, et seq.;

F. Whether Defendants stand in breach of their consumer
contracts for the Toyota Tacoma by not including an
automatic limited-slip differential;

G. Whether Defendants committed unfair trade practice
violations under S.C. Code Ann. §§ 39-5-10, et. seq.; and

H. Whether Defendants violated the South Carolina
Regulation of Manufacturers, Distributors, and Dealers
Act, S.C. Code Ann. §§ 56-15-10, et seq.

27. Plaintiffs will fairly and adequately represent and protect the interests of the

plaintiff classes as required by Fed. R. Civ. P. 23(a)(4). The named Plaintiffs identified in this

complaint purchased a 2015 Toyota Tacoma and are thus typical of the class members as

required by Fed. R. Civ. P. 23(a)(3). Plaintiffs and their counsel are committed to vigorously

prosecuting this action on behalf of the plaintiff classes and have the financial resources to do so.

Neither Plaintiffs nor their counsel have any interests adverse to those of the class.

28. Alternatively, certification is also appropriate as to liability issues under Fed. R.

Civ. P. 23(c)(4), or as to injunctive or declaratory relief under Fed. R. Civ. P. 23(b)(2).

First Cause of Action: Breach of Contract – national class

29. Plaintiffs repeat and reallege each and every allegation of this Complaint as if

fully set forth herein verbatim.

30. The terms under which Plaintiffs purchased their Toyota Tacoma, including the

“Standard Equipment” promised by Toyota, constitute a contract between Plaintiffs and Toyota.
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31. Toyota breached its contract by not actually providing automatic limited-slip

differential.

32. Plaintiffs and the class are entitled to all damages resulting from the breach of

contract.

Second Cause of Action: Breach of Express Warranty
by Affirmation, Promise, Description, Sample

S.C. Code Ann. § 36-2-313 – South Carolina subclass

33. Plaintiffs repeat and reallege each and every allegation of this Complaint as if

fully set forth herein verbatim.

34. At all times, Toyota is and has been engaged in the business of designing,

manufacturing, distributing, marketing, and selling/leasing Toyota vehicles throughout the

United States, including the state of South Carolina.

35. At all times, Toyota is and has been a merchant and seller of the Toyota Tacoma,

and Defendants sold such vehicles to the consumer Plaintiffs and class members.

36. Toyota expressly warranted to Plaintiffs and class members, through its written

representations, that the Toyota Tacoma contained automatic limited-slip differential.

37. However, the Toyota Tacoma did not contain automatic limited-slip differential,

thus depriving Plaintiffs of the benefit of the bargain.

38. Plaintiffs and class members have had sufficient direct dealings with either the

Defendants or their agents (dealerships) to establish vertical privity of contract between

themselves and Defendants. Nonetheless, privity would not be required in this case because

Plaintiffs and class members are intended third-party beneficiaries of contracts between Toyota

and their dealers; specifically, they are the intended beneficiaries of Toyota’s warranties. The

dealers were not intended to be the ultimate consumers of the defective vehicles and have no
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rights under the warranty agreements provided with the defective vehicles; the warranty

agreements were designed for and intended to benefit the ultimate consumers only.

39. Plaintiffs took reasonable steps to notify Toyota within a reasonable time that

their vehicle was not as represented by contacting their authorized Toyota dealer, Fred Anderson.

Plaintiffs were not required to provide notice of the defect to the remote manufacturer; in any

event, Toyota received actual notice of the defect because Plaintiffs contacted a local authorized

Toyota dealer and Toyota thereafter denied relief. Plaintiffs also provided written notice of the

non-conformity via their counsel. Any additional notice would be futile.

40. As a direct and proximate result of Defendants’ breaches, Plaintiffs and class

members have suffered monetary loss.

Third Cause of Action: Magnuson-Moss Warranty Act
15 U.S.C. §§ 2301, et seq. – South Carolina subclass

41. Plaintiffs repeat and reallege each and every allegation of this Complaint as if

fully set forth herein verbatim.

42. This Court has jurisdiction to decide claims brought under 15 U.S.C. § 2301 by

virtue of 28 U.S.C. § 1332 (a)-(d).

43. Plaintiffs are a “consumer” within the meaning of the Magnuson-Moss Warranty

Act, 15 U.S.C. § 2301(3).

44. Toyota is a “supplier” and “warrantor” within the meaning of the Magnuson-

Moss Warranty Act, 15 U.S.C. § 2301(4)-(5).

45. Toyota Tacomas are “consumer products” within the meaning of the Magnuson-

Moss Warranty Act, 15 U.S.C. § 2301(1).

46. 15 U.S.C. § 2310(d)(1) provides a cause of action for any consumer who is

damaged by the failure of a warrantor to comply with a written or implied warranty.
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47. Toyota’s express warranties are written warranties within the meaning of the

Magnuson-Moss Warranty Act, 15 U.S.C. § 2301(6).

48. Toyota breached these warranties as described in more detail above, but generally

by not curing nonconformities once they were identified.

49. Plaintiffs and class members have had sufficient direct dealings with either the

Defendants or their agents (dealerships) to establish vertical privity of contract between

themselves and Defendants. Nonetheless, privity would not be required in this case because

Plaintiffs and class members are intended third-party beneficiaries of contracts between Toyota

and their dealers; specifically, they are the intended beneficiaries of Toyota’s warranties. The

dealers were not intended to be the ultimate consumers of the defective vehicles and have no

rights under the warranty agreements provided with the defective vehicles; the warranty

agreements were designed for and intended to benefit the ultimate consumers only.

50. Plaintiffs fully satisfied any obligations under 15 U.S.C. § 2310(a)(3) and also

provided Toyota an opportunity to cure, even though no such opportunity is required in these

circumstances.

51. Even so, requiring an informal dispute settlement procedure or affording Toyota a

reasonable opportunity to cure its breach of written warranties would be unnecessary and futile.

At the time of sale or lease of each Toyota Tacoma, Toyota knew, should have known, or was

reckless in not knowing of its misrepresentations concerning the automatic limited-slip

differential, but nonetheless failed to rectify the situation and/or disclose the lack of conformity.

Under the circumstances, the remedies available under any informal settlement procedure would

be inadequate and any requirement—whether under the Magnuson-Moss Warranty Act or

otherwise—that Plaintiffs resort to an informal dispute resolution procedure and/or afford Toyota
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a reasonable opportunity to cure its breach of warranties is excused and thereby deemed

satisfied.

52. Plaintiffs and the class would suffer economic hardship if they returned their

vehicles but did not receive the return of all payments made by them. Because Toyota is

refusing to acknowledge any lack of conformity, Plaintiffs have not re-accepted their vehicle by

retaining it.

53. The amount in controversy of Plaintiffs’ individual claims meets or exceeds the

sum of $25. The amount in controversy of this action exceeds the sum of $50,000, exclusive of

interest and costs, computed on the basis of all claims to be determined in this lawsuit.

54. Plaintiffs seek to revoke their acceptance of the Toyota Tacoma or, in the

alternative, seek all damages, including diminution in value of their vehicles, in an amount to be

proven at trial.

Fourth Cause of Action: South Carolina Unfair Trade Practices Act
S.C. Code Ann. §§ 39-5-10, et seq. – South Carolina subclass

55. Plaintiffs repeat and reallege each and every allegation of this Complaint as if

fully set forth herein verbatim.

56. At all times relevant hereto, there was in full force and effect the South Carolina

Unfair Trade Practices Act, S.C. Code Ann. §§ 39-5-10, et seq. (hereafter “UTPA”).

57. Section 39-5-20 of the UTPA provides, “Unfair methods of competition and

unfair or deceptive acts or practices in the conduct of any trade or commerce are hereby declared

unlawful.”

58. Plaintiffs have standing to assert this claim because they are consumers within the

meaning of the UTPA or because Toyota’s practices were addressed to the market generally

and/or otherwise implicate consumer protection concerns.
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59. Toyota has committed unfair and/or deceptive acts by engaging in the acts and

practices alleged herein. These acts and practices include, but are not necessarily limited to, the

sale of Toyota Tacomas when falsely representing that such vehicles have automatic limited-slip

differential.

60. Toyota’s actions constitute intentional violations of the UTPA and are capable of

repetition.

61. Plaintiffs and class members have been harmed by paying for vehicles that did not

contain automatic limited-slip differential.

62. As a direct and proximate result of Toyota’s breach, Plaintiffs and class members

are entitled to actual damages, treble damages, reasonable attorneys’ fees, and costs as provided

by the UTPA.

Fifth Cause of Action: South Carolina Regulation of Manufacturers,
Distributors, and Dealers Act

S.C. Code Ann. §§ 56-15-10, et seq. – South Carolina subclass

63. Plaintiffs repeat and reallege each and every allegation of this Complaint as if

fully set forth herein verbatim.

64. At all times relevant hereto, there was in full force and effect the South Carolina

Regulation of Manufacturers, Distributors, and Dealers Act, S.C. Code Ann. §§ 56-15-10, et seq.

(hereafter “Dealers Act”).

65. Toyota is a “manufacturer” and a “dealer” within the meaning of the Dealers Act.

66. The Dealers Act declares certain unfair methods of competition and unfair or

deceptive acts or practices to be unlawful. See S.C. Code Ann. § 56-15-30(a).

67. It is a violation of the Dealers Act for “any manufacturer, factory branch, factory

representative, distributor, or wholesaler, distributor branch, distributor representative or motor
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vehicle dealer to engage in any action which is arbitrary, in bad faith, or unconscionable and

which causes damages to any of the parties or to the public.” S.C. Code Ann. § 56-15-40(1).

68. It is also a violation of the Dealers Act for a manufacturer, a distributor, a

wholesaler, a distributor branch or division, a factory branch or division, or a wholesale branch

or division, or officer, agent or other representative thereof “[t]o resort to or use any false or

misleading advertisement in connection with his business as such manufacturer, distributor,

wholesaler, distributor branch or division, factory branch or division, or wholesale branch or

division, or officer, agent or other representative thereof.” S.C. Code Ann. § 56-15-40(3)(d).

69. As more fully set forth herein, Toyota has engaged in arbitrary, unconscionable,

unfair or deceptive acts or practices and false or misleading advertisement in connection with the

sale or lease of Toyota Tacomas that constitute violations of the Dealers Act.

70. Toyota’s unfair or deceptive acts or practices include, among other things: falsely

representing that the Toyota Tacoma has automatic limited-slip differential; failing to inform

Plaintiffs and other purchasers of the Toyota Tacoma that the vehicle was not equipped with an

automatic limited-slip differential; knowingly and deliberately concealing the nature of the non-

conformity from consumers and the general public; and falsely advertising that the Toyota

Tacoma has an automatic limited-slip differential.

71. Toyota has made numerous material statements in its advertisements, marketing

materials, and other promotional materials concerning the ruggedness and off-road capabilities of

the Toyota Tacoma, and Toyota has expressly stated and warranted on its factory sticker that the

Toyota Tacoma has automatic limited-slip differential when, in fact, the Tacoma is not equipped

with an automatic limited-slip differential.

72. Toyota knew or should have known that the Toyota Tacoma is not equipped with
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automatic limited-slip differential and failed to disclose this non-conformity to Plaintiffs and

class members.

73. Toyota’s unfair and deceptive acts and practices, as described herein, were likely

to and, in fact, did deceive reasonable consumers, including Plaintiffs and class members.

74. As a direct and proximate result of Toyota’s unlawful acts and practices and false

or misleading advertising, Plaintiffs and class members have been harmed by paying for vehicles

that did not contain automatic limited-slip differential.

75. Plaintiffs, individually and on behalf of the class members, seek all damages

permitted by law, including statutory damages (double the actual damages), the cost of suit and

attorneys’ fees, and punitive (treble) damages due to Toyota’s malicious and intentional acts and

practices.

76. Toyota’s unfair or deceptive acts or practices impact the public generally and are

capable of repetition. Further, this action is one of common or general interest to many persons

or the parties are so numerous as to make it impracticable to bring them all before this Court

under S.C. Code 56-15-110(2). Therefore, Plaintiffs, individually and on behalf of the class

members, also seek injunctive relief pursuant to S.C. Code Ann. § 56-15-110(2) & (3).

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, on behalf of themselves and all others similarly situated, pray

that the Court enter judgment against Defendants and in favor of Plaintiffs and class members

and award the following relief:

A. Certification of the proposed class and subclass under Rule 23, Fed. R. Civ. P.;

B. Appointment of Plaintiffs as class representatives;

C. Appointment of the undersigned attorneys as class counsel;
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D. Finding that Defendants’ conduct constitutes a breach of warranty;

E. Finding that Defendants breached contracts with Plaintiffs;

F. Finding that Defendants’ conduct breached the UTPA and that such violations

were intentional;

G. Finding that Defendants’ conduct violated the Dealers Act and that such

violations were intentional;

H. An award of compensatory damages, treble damages, attorneys’ fees, and costs;

and

I. Such other and further judiciary determinations and relief, including but not

limited to injunctive relief, as may be appropriate in this proceeding.

PLAINTIFFS DEMAND TRIAL BY JURY ON ALL ISSUES SO TRIABLE.

September 17, 2015 Respectfully submitted,

RICHARDSON, PATRICK,
WESTBROOK & BRICKMAN, L.L.C.

/s/ T. Christopher Tuck
T. Christopher Tuck, ID No.: 9135
E-mail: ctuck@rpwb.com
James L. Ward, Jr., ID No.: 6956
E-mail: jward@rpwb.com
Robert S. Wood, ID No.: 7965
E-mail: bwood@rpwb.com
Catherine H. McElveen, ID No.: 10775
Email: kmcelveen@rpwb.com
1037 Chuck Dawley Blvd.
Building A
Mt. Pleasant, SC 29464
843.727.6500

ATTORNEYS FOR PLAINTIFFS
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